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SUPREME COURT
RuLING “PROFOUNDLY
DisapPOINTING”’ FOR
PHYSICIANS

he lllinois Supreme Court on
| February 4, struck down the state’s
2005 medical liability reform law,
saying it violates separation of powers
by allowing lawmakers to interfere with a
judge’s ability to reduce verdicts. The Court
ruled 4-2, with one justice not participating
in the decision.

The Court’s action finding caps
unconstitutional invalidated the whole
statute because the original legislation
contained an inseverability clause.

lllinois State Medical Society president,
James L. Milam, MD, called the ruling
“profoundly disappointing” and noted the
irony that the decision comes at the same
time that federal legislators are seeking
ways to expand access to care and contain
costs. “Medical liability reform is a proven
solution on both these fronts,” he said.

ISMS Board chair, Peter E. Eupierre, MD,
suggested to members that as colleagues
inquire about next steps, they should

be assured that the Society is carefully
reviewing the ruling and “will soon be
announcing further steps to heal lllinois’
broken medical litigation climate.”

In a strong editorial the day after the
ruling, the Chicago Tribune called

the high court’s action, “a disastrous
decision” and decried the undoing

of an effective, bipartisan legislative
response to a crisis. “The court threw
out a sound law that has worked,” the
editorial continued. “The court threw
out a sound law and essentially told the
state’s lawmakers: Don’t even bother to
try this again.”

Justice Lloyd Karmeier, in a dissenting
opinion joined by Justice Rita Garman,
raised the idea of health courts and
suggested they could be the future
solution to the medical liability problem.
The General Assemby might, he
wrote, “abolish civil actions for medical
malpractice completely and replace
them with a claims system comparable
to the one it has established for
workers compensation.” DCMS has
long advocated the exploration of an
alternative health courts model.

Writing in the Chicago Sun-Times,
columnist Steve Huntley also pushed
health courts as a potential solution.
“Medical courts presided over by
knowledgeable judges advised by
medical and legal experts could deliver
just decisions awarding full economic
damages and appropriate pain-and-

T

suffering awards,” he said. ==

SURVEY SHOWS
AMERICANS
WANT LAwSsulT
REFORM

nationwide poll
reveals that a strong
ajority of America’s

voters want Congress to
include lawsuit reform in any
overhaul of the health care
system. Published in late
2009, the survey found that:

e 88 percent of the nation’s
electorate want Congress
to address reform of
the medical malpractice
system as part of any
health care reform plan.

e 72 percent of voters
think the fear of being
sued often changes the
way doctors deal with
patients.

e 67 percent of voters
favor special health
courts deciding medical
malpractice cases rather
than the regular court
system.

e Only 43 percent of
Americans have
confidence that a lawsuit
“without merit” filed
against them would be
resolved in their favor,
and only 30 percent have
confidence it would be
resolved quickly and
efficiently.

“The American people
want the system of medical
justice to change,” said
Philip K. Howard, Chairman
of Common Good, as the
survey results were made
public. “They are saying it
in very large numbers, and
they want it to change as
part of health care reform.
The American people want
quicker, more efficient and

(CONTINUED ON PAGE 10)
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VERIFY YOUR DATA ON PHYSICIAN
LOCATOR

personal data listed provided in the Physician Locator section
of the DuPage County Medical Society web site —
www.dcmsdocs.org.

DCMS members are encouraged to check and verify their

The Physician Locator provides patients and prospective patients

with information on contact information, office address(es), specialty,
hospital affiliations and medical training for all DuPage County Medical
Society members. Since it is populated from information contained in
the DCMS database, any discrepancies should be promptly reported
to the DCMS office. Please call 630.858.9603, or e-mail

dcms @dcmsdocs.org, if you discover that corrections need to be

]

made. i

Fax AND EMALL. ALERTS

important alerts to member physicians, but we can do that

only if we have your current fax number and/or email address.
Please keep the Society office informed when your contact information
changes.

Qccasionally the DuPage County Medical Society sends

We also send occasional alerts to office managers, but again only if
the appropriate contact information is available.

Of course DCMS does not share, print or sell email contact
information. Update or confirm your information by calling
630.858.9603, faxing it to 630.858.9512, or emailing it to

[

dcms @dcmsdocs.org. k&

ISMS UNVEILS LEGISLATIVE ACTION
Hus ON WEB SITE

Committee, the lllinois State Medical Society has

created a Legislative Action Hub on its web site to help members
track issues, ISMS actions, and recent votes in the lllinois General
Assembly. The site may be accessed through the following link:

Responding to a suggestion from the DCMS Governmental Affairs

www.isms.org/govtaffairs/hub/Pages/default.aspx.

You may also link to it through the DCMS web site:

www.dcmsdocs.org. E&
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PRESIDENT’S MESSAGE

Rashmi K. Chugh, MD
DCMS President

Doctor Chugh has invited Suzanne
M. Kavic, MD, a reproductive-endo-
crinologist and member of the DCMS
Executive Committee, to provide a
guest perspective this month for the
President’s Message. Following is
Doctor Kavic’s column:

Tmme For A
NEW APPROACH
To MEDICAL
LiABILITY

resident, or medical student who

is not aware of the enormous
costs of medical malpractice in the
United States. We now train our
young physicians to know that it's
not if you will be sued, but when.
We have changed our practice
patterns to be more “defensive,”
some of us
abandoning parts
of our specialties
in order to lessen
our personal risk.
Many will relate
that the risk of
] being involved in
Kavic frivolous claims
influenced their choice of specialty.
Although our colleagues in
obstetrics are frequently involved in
high-profile cases, no specialty is
truly considered to be safe.

Idon’t know a single physician,

In 2005, the lllinois General
Assembly passed landmark
legislation in medical malpractice
reform. In the face of high
liability insurance premiums,
physicians began leaving lllinois
to practice in more physician-
friendly environments. These high
premiums also drove up patients’
health care costs and therefore
further limited their access to
appropriate care. Insurance
companies limited or stopped
providing coverage for so-called
high risk specialties. With the
goal of both stopping an exodus
of physicians from the state and
improving patient access to health
care, caps were placed on non-
economic damages (i.e. pain and
suffering).

And it was working. According

to lllinois State Medical Society
President James L. Milam, MD,
“News accounts chronicled

the return of high-risk medical
specialists to one region that

had a net loss of more than 100
physicians in the three years prior to
the reform’s passage.” In addition,
he states that “the state’s largest
liability insurance carrier reports
that claims are down by almost a
third...average liability insurance
premiums have flattened or gone
way down.” All welcome news....

Now, however, the state has taken
a massive step backward; on
February 4th, the lllinois Supreme
Court ruled the 2005 medical
malpractice law unconstitutional.

Despite the fact that many states
have established some type of
medical malpractice awards cap,
the lllinois Supreme Court ruled
that the law violates a “separation of
powers” clause. In effect, the Court
is stating that the law interfered
with the rights of juries to determine
fair damages. Opponents to tort
reform, specifically the lllinois Trial
Lawyers Association (ITLA), rejoice.

(CONTINUED ON PAGE 11)

DCMS
MissioN
STATEMENT

The DuPage
County Medical
Society is
committed to
advancing quality
health care
delivery,
improving access
to care,
promoting
education and
professional
collaboration
among physicians,
fostering improved
physician-patient
relationships,
and enhancing
public health. ==

DuPage County Medical Society,March 2010

Page 3




loy-alty loi” al-té

HO00O00OI0OIOooNoOmONIOoKOIOIitmitmoUnioooea
I00OIOD0OI0O0IhoINoontoiOithdooitoCoto0o0D
00000 Q) 0000nomoomnomtitooom

Ao o e AT A AT

8 0 0 A
000000001101 oot Moniim 00N ioonar oo Coior 0ol o hotOoniin0oool iodooom 0ol o0t Momooar ool oooan
0 O L W WM R

8 T O W | M R D A R
I A 0
000000001 D o0IobCroimioounoCmoittiitooitooiCuomu o 0ndmnodr

ISMIE

Mutual Insurance Company

The Physician-First Service Insurer [NNINNNNIRINNNINUNN NN NN NN NN EININT N

OI0000IoomIbomnm




Disrosar Or EXPIRED/
WastepD HIN1
VACCINE

ith demand waning for H1N1
vaccine, and supplies expiring, the
lllinois Department of Public Health

has issued guidelines for disposing of unused
vaccine.

lllinois statutes require that medical waste,
which includes vaccine, syringes and vaccine
vials, must be disposed of in a manner that
adheres to lllinois Environmental Protection
Agency (IEPA) guidelines. That includes the
disposal of unused H1N1 vaccine.

During the 2009-10 flu season, unused or
expired H1N1 vaccine products may not be
returned to the distributor. Instead, providers
are responsible for disposal. To dispose of
these materials appropriately, you need to
know if they are either hazardous waste or
infectious waste or both or neither. Those
that are neither are considered industrial solid
waste (normal trash).

Hazardous waste

Unused or expired H1N1 vaccines are
considered hazardous if they contain
mercury (such as thimerosal) or cresol-
based preservatives. These are most
commonly found in multi-dose vials and
some pre-filled syringes. If you already work
with a hazardous waste disposal company,
you might want to use them to dispose of
unused or expired H1N1 vaccine. You can
assume that preservative-free vaccines (most
commonly single-use vials) and single-

dose pre-filled syringes (excluding Novartis
syringes) are non-hazardous.

Infectious waste

You can assume that an empty vial that
contained H1N1 vaccine is non-infectious.
However, that vial is considered infectious
waste if combined with a used sharp, such
as an injection syringe, broken contaminated
glass, or lancet.

Complete details are available on the
DuPage County Medical Society website,
www.dcmsdocs.org &

SWINE FLU WANES;
PAaNDEMIC STRAIN COULD
REEMERGE

Control and Prevention (CDC) are announcing

that the epidemic of the H1N1 flu is no longer
widespread in any state, no disease expert is willing
to say there won’t be another wave of swine flu in the
future.

Even as officials from the U.S. Centers for Disease

Influenza transmission waxes and wanes, and
outbreaks of novel pandemic strains occur in
particularly unpredictable waves that depend on such
variables as human behavior, atmospheric conditions
and even competition from other microbes.

The “Spanish flu” of 1918, for example, had four waves
of greatly differing deadliness, spread over two years.
The “Asian flu” of 1957, like the current H1N1 strain,
had a late-spring and a fall wave — followed by a third
in late winter of 1958. It then took a year off before
peaking again in 1960.

“We are not at all out of the woods because the virus
continues to circulate, but the chances of a very
large additional wave are hard to predict,” said Anne
M. Schuchat, MD, who is leading the government’s
response to the H1N1 pandemic at the CDC.

At one level, the reason for HIN1’s waning is
straightforward. People infected with the virus are
passing it on to fewer people now than they were
last fall. The growth and maintenance of a disease
outbreak is a matter of arithmetic. If each person
carrying a microbe passes it on to more than one
person, the epidemic will spread. If each person
passes it, on average, to less than one person —
meaning many people don’t transmit it to anyone —
then the epidemic will eventually burn out.

Flu viruses typically spread quickly among children,
who gather in school and then pass the virus on to the
rest of the population. The brief first HIN1 wave last
spring was most evident in schools, particularly in New
York. The second wave took off with the nationwide
resumption of the school year in September. Visits

to doctors’ offices for flu peaked in the week ending
October 24.

Epidemiologists believe today’s elderly may be partly
immune to the H1N1 virus because of exposure to a
related virus that circulated more than 40 years ago. If

i)

S0, a third wave is less likely. 22
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CaroNiC HEALTH
CONDITIONS
INCREASING IN
CHILDREN

ew research suggests that more
Nthan a quarter of all U.S. children

have a chronic health condition.
This is a significant increase over previous

generations, and the illnesses are different
than those seen in earlier decades.

The report does not suggest that children
today are less healthy. Fewer children
today are affected by congenital defects,
infectious diseases and accidents than
they were 50 years ago. Now cultural,
lifestyle and environmental conditions
appear to be the root cause of many
pediatric illnesses.

“We have a whole different set of
conditions we’re looking at today and a
broader set of definitions for illnesses,”
said Dr. Neal Halfon, director of the UCLA
Center for Healthier Children, Families
and Communities, who wrote an editorial
accompanying publication of the study

in the Journal of the American Medical
Association. “We’re seeing bigger
increases in obesity, attention deficit
disorder and other mental and behavioral
conditions.”

“The study speaks to the fact that children
need continuous access to healthcare,”
said Dr. Jeanne Van Cleave, a pediatrician
at MassGeneral Hospital for Children in
Boston and the lead investigator of the
study. “But with good treatment, a lot of
these conditions will go away.”

Researchers analyzed the prevalence

of illnesses by surveying the mothers of
approximately 5,000 children. Data from
three time periods were analyzed: 1988
to 1994, 1994 to 2000, and 2000 to 2006.
In each time frame, the children, ages 2
through 8 at the start of each period, were
followed for six years.

The rate of chronic conditions increased
from 12.8 percent in 1994 to 26.6 percent
in 2006. Latino and black youths and
males were more likely to have health

[

problems. &2

PHayYsiciANS Cut WoRrkK HOURS

work hours over the last decade — a trend that may

ﬁ new study finds that physicians have steadily cut their
[timately exacerbate problems with access.

Average hours worked by doctors dropped from about 55 hours

per week to 51 between 1996 and 2008, according to the report
that was published in the February 24 issue of the Journal of the
American Medical Association.

The work hour reduction is the equivalent of losing 36,000
doctors in a decade, according to the researchers. And it raises
many policy questions amid a looming primary care doctor
shortage and Congress considering an expansion of health
insurance coverage that would mean more patients.

The decline in hours “occurred among all groups of physicians
—young, old, men, women, residents and nonresidents — and

it didn’t occur in other occupations,” said lead author Douglas
Staiger, an economics professor at Dartmouth College.
“Something has been discouraging physicians from working the
long hours they used to work.”

Work-hour limits for resident physicians were introduced in 2003
and brought down the average, though excluding residents from
the analysis, researchers still found a nearly six percent decline
in work hours.

Likewise, growing numbers of women in the profession
contributed to the decline in hours, but they were not a big driver
of the trend, Staiger said.

Payment issues may have played more of a role. The overall
decrease in hours coincided with a 25 percent decline in pay
for doctors’ services, adjusted for inflation. When researchers
looked closely at U.S. cities with the lowest and highest
physician fees, they found doctors working shorter hours in the
low-fee cities and longer hours in the high-fee cities.

Greater competition and more managed care in the low-fee
cities may provide a clue to why doctors are working fewer
hours.

“There’s so much oversight for what we do, so many people we
have to answer to and so little of it improves care, it’s just driving
us all crazy,” noted Robert Perimuter, MD, a Chicago internist
who works 60 hours per week.

Four years ago, Dr. David Ellington, a family doctor in Lexington,
VA, cut back from 65 to 50 hours a week, improving his life by, in
his words, “a factor of about a zillion”

“It added five or six years onto my practice life — and | love what
| do,” Ellington said. “I couldn’t have continued to do what | was
doing. | couldn’t do it physically, emotionally and financially. It
had become overwhelming.”

The researchers based their analysis on data from U.S. Census
Bureau household surveys and included self-reported hours
from about 27,000 doctors. The study was supported by a grant

[

from the National Institute on Aging. &%
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MinuTes OF THE DCMS BoARD MEETING
ON FEBrUARY 17, 2010

Edited for publication; copies of the full official minutes are always available from the DCMS office.

Minutes. The minutes of the October 21, 2009, meeting were approved as presented.

Membership Acceptance. Applicants for membership were approved by the Board as follows:

For active status:
Eric Gabriel

Bruce Donenberg
Dennis L. Galinsky
Bryan W. Lapinski
Linh N. O’'Connor
Stephen G. Ruby
Michael Saad

Cathy Jo Tschannen

Carrie E. Nelson

For student status:
Kelly Marie Brady
Stephanie S. Kim
Melissa J. Lee
Katie Lynn Lloyd
Travis James Rump
Tracey M. Stepanek
Kaleigh Suhs

Liability Reform Law Found Unconstitutional. The
lllinois Supreme Court on February 4, struck down
the state’s 2005 medical liability reform law, saying it
violates separation of powers by allowing lawmakers
to interfere with a judge’s ability to reduce verdicts.
The Court ruled 4-2, with one justice (Thomas) not
participating in the decision. The Court’s action
finding caps unconstitutional invalidated the whole
statute because the original legislation contained an
inseverability clause.

Board Chair, Hythem P. Shadid, MD, suggested that
the silver lining in the ruling is that Justice Lloyd
Karmeier, in a dissenting opinion, raised the idea of
health courts and asserted that they could be the
future solution to the medical liability problem. The
General Assembly might, Karmeier wrote, “abolish
civil actions for medical malpractice completely and
replace them with a claims system comparable to

the one it has established for workers compensation.”

DCMS has long advocated the exploration of an
alternative health courts model.

The Board approved a motion directing the Society’s
leadership to prepare a resolution for the 2010
ISMS Annual Meeting that would call for a physician
assembly day, as part of a larger campaign, to draw
attention to the medical liability problems in lllinois.

Resolutions. The Board considered eight resolutions

proposed for submission to the ISMS Annual Meeting

and approved three of them as follows:

For reinstatement, active status:

Membership Report. January 31 was
the formal drop date for non-renewing
members. Board members reviewed the
list of 85 physicians who were members
in 2009 but remain unpaid for 2010 and
were urged by the Board chair to make
calls to these colleagues urging their
membership renewal. Paid membership
currently stands at 513 (compared to
512 at this time a year ago). ISMS has
a statewide market share of 25 percent
while county societies in the Chicago
area are typically below that percentage.

ASTC Overnight Stay

Resolved, That the lllinois State Medical Society
support and work to achieve the modification of
lllinois’ ACS guidelines to comply with the federal
guidelines for ASCs, permitting patient retention in
the ASC for 23 hours and 59 minutes starting at the
time of the patient’s admission to the ASC, and be
it further

Resolved, That the lllinois State Medical Society
work with the State of lllinois to accomplish the
above.

Health Courts

Resolved, That the lllinois State Medical Society
prepare an authoritative report — a “white paper”
— on health courts and how they could serve as
an effective claims system for medical litigation in
lllinois, and be it further

Resolved, That the lllinois State Medical Society
seek to engage the American Medical Association,
specialty societies, the lllinois Hospital Association,
and other stakeholders in a collaborative and
coalition-building campaign to promote the
adoption of a health court system for medical
litigation in lllinois, and be it further

(CONTINUED ON PAGE 8)
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(MinuTES, CONTINUED
FROM PAGE 7)

Resolved, That the lllinois State Medical Society promptly convene a series of meetings with the executive,
legislative and judicial branches of lllinois state government to begin the process of petitioning members
of the lllinois delegations to the U. S. Congress and President Obama to make lllinois a health court pilot
project for the nation, and be it further

Resolved, That the lllinois State Medical Society support and/or cause to be introduced in the General
Assembly legislation that will establish a health court system in the state for the adjudication of medical
liability issues.

Multi-Year Membership

Resolved, That the lllinois State Medical Society implement, on a pilot basis, a membership option that will
offer incentives to members who renew and prepay membership dues for multiple years, and be it further

Resolved, That the lllinois State Medical Society work with county medical societies and the American
Medical Association to provide the multi-year membership option at all three levels of the Federation.

Additional resolutions, including those considered but not endorsed by the Board of Directors, may be put
forward by individual delegates.

ISMS Annual Meeting. The 2010 ISMS Annual Meeting will be held April 23-25, in Springfield. DCMS
again holds 10 delegate seats for this year’'s meeting.

Medicare Physician Payment Cuts. An unprecedented 21 percent Medicare physician payment cut was to
take effect January 1, but late last year Congress delayed the adjustment until the start of March. With time
again running out, Congress still has failed to permanently repeal the flawed sustainable growth rate (SGR)
formula.

Officials from the Centers for Medicare and Medicaid Services express confidence that Congress will act to
prevent the March cuts, but probably with another stop-gap measure, not a permanent solution. In unveiling
its proposed budget for FY 2011, the Obama Administration advocates setting aside $371 billion over a
decade to pay for the cost of preventing Medicare pay cuts under the sustainable growth rate formula. That
funding level would only be enough to turn annual reductions into rate freezes, not to fund reimbursement
increases.

ISMS Unveils Legislative Action Hub on Website. Responding to a suggestion from the DCMS
Governmental Affairs Committee, the lllinois State Medical Society has created a Legislative Action Hub on
its website to help members track issues, ISMS actions, and recent votes in the lllinois General Assembly.
The site may be accessed through the following link: www.isms.org/govtaffairs/hub/Pages/default.aspx.

2010 Rates for Copying Medical Records. Since 2001, lllinois law has dictated maximum rates physicians

and hospitals can charge patients for copying their medical records. Each January the rates are adjusted. The
lllinois State Medical Society’s Medical Record Fees Under HIPPA and lllinois Law guideline document may be
obtained through a link on the DCMS website, www.dcmsdocs.org.

DuPage County Health Department. Rashmi Chugh, MD, MPH, medical officer for the DuPage County Health
Department, reported on public health matters as follows:

e Flu Activity. While authorities cannot explain the mildness of the flu season to date, physicians are
encouraged to continue vaccinations through March.

°  Expedited Partner Therapy. The lllinois Department of Public Health has published guidelines for health
care professionals who, under a new lllinois law, wish to provide antibiotic therapy for the non-patient sex
partners of individuals infected with chlamydia and gonorrhea.

e County Health Rankings. DuPage County ranks as one of the healthiest counties in Illinois in a new
report published by the Robert Wood Johnson Foundation in collaboration with the University of Wisconsin
Population Health Institute. DuPage was #2 in health outcomes and #1 in health factors.

(CONTINUED ON NEXT PAGE)
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(MiNuTEs, CONTINUED
FROM PREVIOUS PAGE)

Recognition of Doctor
Shadid. Immediate past
president, Hythem P. Shadid,
MD, was recognized for his
contributions and received an
appreciative ovation from the
Board.

ISMS Trustees’ Report.

In response to a question
about the feasibility of
changing the state’s
Constitution to achieve
liability reform, ISMS District
11 Trustees, Christopher A.
Barbour, MD, and Lanny F.
Wilson, MD, explained that
such action was unlikely.
While Texas did it, the process
is far more complex in lllinois
and, in a potentially risky
move, would subject the
entire Constitution to possible
modification.

Next Scheduled Meeting.
The next scheduled meeting
of the Board of Directors is
the Society’s annual meeting,
planned for Wednesday,
October 20, 2010. The
session will again precede
the Vendor’s Fair, dinner and
Annual Meeting program and
will be held at Maggiano’s
Little Italy restaurant in

i

Naperville. &

KEEPING L1FE INSURANCE PROCEEDS
UNDER THE Tax RADAR

Joel M. Blau, CFP & Ronald J. Paprocki, JD, CFP

en physicians are
implementing a life
insurance strategy,

considerable thought and time

are usually given to the nuts and
bolts of the purchase — the type of
policy that best meets the insured’s
objectives and the dollar amount of
the desired death benefit.

Often neglected in the process,
however, is the estate tax
consequence associated with the
ownership and ultimate pay-out of the
insurance policy’s death benefit.

In the vast majority of cases, the
policy tends to be owned by the
insured party, with the death benefit
beneficiary being the spouse, the
insured’s children, or a revocable
trust. While life insurance death
proceeds are generally received by
beneficiaries on an income tax free
basis, the death benefit is included
in the owner-insured’s estate upon
death. Based on current law, the
estate tax is eliminated for 2010.
Beginning in 2011, however, each
individual can only pass up to
$1million (inclusive of life insurance)
at death free of estate taxes.

The problem is that the death benefit
of the average life insurance policy
purchased by physicians is much
greater than next year’s estate tax
threshold, exclusive of their other
assets. If the policy beneficiary is
the surviving spouse or a revocable
trust of which the spouse is the
beneficiary, the proceeds will qualify
for the unlimited marital deduction,
thus deferring the estate tax
payment until the spouse dies, when
it becomes part of the survivor’s
taxable estate.

Life insurance policy owners in
this type of situation may want to
consider an alternative ownership
and beneficiary strategy that
completely excludes death benefit
proceeds from the insured’s as
well as the beneficiary’s taxable
estate. The vehicle used to
achieve this goal is an Irrevocable
Life Insurance Trust (ILIT).

When properly structured, an ILIT
can be both the owner as well as
the beneficiary of a life insurance
policy, without being estate taxable
at any time in the future. The trust
escapes estate taxation because
the insured has no ownership of
the policy. Due to this inherent
lack of control, term insurance is
often the product of choice when
funding the trust. Because term
insurance has no cash value, it is
purchased for the death benefit
only as opposed to any investment
advantages that other types of
policies offer.

If an existing policy is transferred
to an ILIT, the original policy owner
must outlive the transfer by at
least three years in order to avoid
gifting-in-contemplation-of-death
rules, which would nullify the tax
advantages of the trust (IRC Sec.
2035). On the other hand, if the
insurance policy is owned initially
by the irrevocable trust, the three-
year rule does not apply.

There are many more issues

that need to be discussed

with legal and financial

planning professionals prior to
implementation. These include the
proper use of the $13,000 annual
gift exclusion, the income needs

of beneficiaries, and transfer
limitation rules. These issues
should be fully discussed with your
advisors prior to applying for the
insurance coverage. i

This report prepared for DCMS by Joel M. Blau, CFP,
and Ronald J. Paprocki, JD, CFP, MEDIQUS Asset
Advisors, Inc. They welcome readers’ questions and
may be reached by calling 800.883.8555 or e-mailing
blau@mediqus.com. Securities offered through Joel M.
Blau, CFP, and Ronald J. Paprocki, JD, CFP, registered
representatives of Waterstone Financial Group, Member
FINRA/SIPC.
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(LAwsUIT REFORM,
CONTINUED FROM PAGE 1)

more reliable justice — in medicine
and in the legal system more
broadly.”

The poll results are consistent with
what elected officials are hearing
from voters. U.S. Senator Michael

B. Enzi (R-WY), observed that as he

met with voters last summer, “One

of the most frequent comments | got

was that we need to do something
about medical liability. That is how
people feel all across the country.
Addressing our flawed medical

liability system is critical to bringing

down costs and improving patient
safety”

“What'’s striking in this poll are the
very large percentages by which
the American people support the
creation of health courts,” said
former presidential candidate and
U.S. Senator Bill Bradley. “As the
health care reform effort moves
forward, those numbers should
provide a basis for bipartisan
collaboration in Congress —
universal coverage for Democrats
and malpractice reform for
Republicans.”

In the survey, 83 percent of the
respondents said they agreed with

the statement, “As part of any health

care reform plan, Congress needs
to change the medical malpractice
system so that cases are resolved

quicker, and more reliably, on behalf

of those who are in the right” A
majority of voters, 52 percent,
said they “strongly” agreed with
the statement and an additional
31 percent said they “somewhat”
agreed with it. Seven percent said

they “somewhat” disagreed with the
statement and four percent said they

“strongly” disagreed with it. In the
poll, 85 percent of both Democrats
and Republicans, as well as 82

percent of Independents, expressed

agreement with the statement.

“In today’s polarized political
environment, finding big bipartisan
majorities on the same side of any
issue is difficult, but we’ve found

them here,” said Charles E. M.
Kolb, President of the Committee
for Economic Development,

one of the survey sponsors.
“Congress would do well to listen.”

The study found that 67

percent of voters favor special
health courts deciding medical
malpractice cases rather than
the regular court system. The
survey presented this question to
respondents:

“Here are two opposing points of
view about how best to handle
medical malpractice cases when
a doctor or hospital is accused of
causing harm to a patient. Some
people say that these cases
should go to the regular court
system, as they do now, where
they are decided by juries just
like other accident cases. Other
people say these cases should go
to special health courts — similar
to special bankruptcy and tax
courts — where, they say, cases
will be decided more quickly, and
at less cost, using consistent
standards. Which viewpoint
comes closest to your own?”

Sixty-seven percent of voters

said they preferred special health
courts, 26 percent said the
current court system, 4 percent
volunteered another answer, and
4 percent said they were not sure.

The poll also found that most
voters believe “defensive
medicine” — the practice by which
doctors order medical tests and
procedures to protect themselves
from possible lawsuits — is a
cause of the increased cost of
health care.

When asked, whether they
thought the fear of being sued
was causing doctors to order
unnecessary medical tests

and procedures just to protect
themselves from possible
lawsuits, 74 percent answered
yes, 19 percent said no, and 7
percent had no opinion. The 74
percent who said yes were then
asked, “Do you think unnecessary

medical tests and procedures
that doctors order to protect
themselves from being sued is
a major cause of increased cost
of health care, minor cause,

or not the cause of increased
cost of health care?” More than
half — 51 percent — responded
“major cause,” 42 percent “minor
cause.” Only four percent said
“not the cause.”

Other findings of the survey:

* 84 percent of voters agreed
with the statement, “There is
an increasing tendency for
Americans to threaten legal
action and lawsuits when
things go wrong.”

e 69 percent agreed with
the statement, “The time
and trouble it takes to file a
lawsuit discourages many
people with legitimate cases
from going to court.”

* 66 percent said they believe
“the fear of being sued is
changing American society
for the worse because it's
often having the effect of
discouraging people from
doing the right things,” and
21 percent believe that
“the fear of being sued is
changing American society
for the better because
it's having the effect of
discouraging people from
doing the wrong things.”

e 53 percent agreed with
the statement, “Lawsuits
that involve complex and
technical issues should be
decided by expert judges
and not by juries.”

The poll was conducted by
Clarus Research Group for
Common Good, a nonpartisan
legal reform coalition, and

the Committee for Economic
Development (CED). It was
conducted via live telephone
interviews August 14-18, 2009,
with a sample of 1,003 registered
voters and a margin of error of
+/- 3.1 percent. [
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DuPAGe County
ONE OF THE
HEALTHIEST IN
ILLINOIS

uPage County ranked
Das one of the healthiest

counties in lllinois in a
new “County Health Rankings”
report released on February 17,
in Washington, DC. All counties
in all 50 states were ranked in the
report.

The rankings were developed

by the Robert Wood Johnson
Foundation in collaboration

with the University of Wisconsin
Population Health Institute. The
model has two separate rankings
including health outcomes (how
healthy we are) and health factors
(how healthy we can be). DuPage
County ranked No. 2 in health
outcomes and No. 1 in health
factors.

“DuPage County residents should
be very proud to be ranked

one of the healthiest counties

in lllinois,” said Linda Kurzawa,
DuPage County Board of Health
president. “We will use this tool to
continue working toward the goal
of improving health”

“DuPage County healthcare
organizations have a strong
history of working collaboratively
to identify health needs and make
sure that a safety net is in place to
keep each and every resident as
healthy as possible,” said Maureen
McHugh, Executive Director

of the DuPage County Health
Department.

McHugh called the release of
the report timely as the Health
Department is working on

its lllinois Plan for the Local
Assessment of Needs (IPLAN).
This report, completed every five
years, brings together a wide
range of community partners

to identify top health needs in

DuPage County. IPLAN is required
to remain a certified health
department in lllinois.

Officials with the national County
Health Rankings said the report
shows that it does matter where
people live in relationship to their
health. The health of a community
depends on many different factors,
ranging from individual health
behaviors, education and jobs,

to quality of health care and the
environment. This first-of-a-kind
collection of 50 reports — one for
each state — will help community
leaders see that where people live,
learn, work and play influences
how healthy they are and how long
they live.

The online report, available at
www.countyhealthrankings.org,
includes a snapshot of each county
in lllinois with a color-coded map
comparing each county’s overall
health ranking. Researchers used
five measures to assess the level of
overall health or “health outcomes”
for each county: the rate of people
dying before age 75, the percent

of people who report being in

fair or poor health, the number of
days people report being in poor
physical and poor mental health,
and the rate of low birth weight
infants.

The report then looks at factors that
affect people’s health within four
categories, health behavior, clinical
care, social and economic factors
and physical environment. Among
the many factors they looked at
include rates of adult smoking,
adult obesity, binge drinking,
teenage pregnancy, number of
uninsured adults, availability of
primary care providers, preventable
hospital stays, rates of high school
graduation, number of children

in poverty, rates of violent crime,
access to healthy foods, air
pollution levels and liquor store

[

density. ==

(PRESIDENT’S MESSAGE,
CONTINUED FROM PAGE 3)

Unfortunately, this is not the
first time that a significant
medical reform law has

been reversed by the lllinois
Supreme Court. Caps put
into place in 1995 were struck
down in 1997.

Opponents to tort reform
believe that medical
malpractice caps prevent
injured patients from both
“getting their day in court” and
receiving enough money to
cover court costs and pay all
medical expenses. They also
complain that many lawyers
refuse to take these cases

as they will receive little to no
compensation.

All of these issues can be
negated by the formation of
dedicated health courts.

As envisioned by the Harvard
School of Public Health and
the advocacy organization
Common Good, health
courts would include judges
trained in adjudicating
medical malpractice disputes,
evidence-based guidelines
for decision-making, and
predictable damages paid

to claimants. Compensation
decisions would be based on
the concept of “avoidability”
rather than negligence. The
system itself would facilitate
patient safety improvements.

Should we be discouraged?
Does this mean that significant
medical liability reform cannot
survive in lllinois? | would
rather not take this pessimistic
view. | believe that major
reform is crucial and can occur
and be successful; it just may

i

be time for a new approach. &=
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BALANCING THE
BusiNEss OF
MEeDICINE WITH
PATIENT CARE

elieve it or not, there
are physicians out
there who only want

to practice medicine. Claims
coding updates, haggling with
insurance companies, recruiting
new partners to the practice,

and developing relationships

with referring physicians don’t
interest them. Depending on
who’s talking, these medicine-
only physicians represent either a
dying breed or a growing trend.

David R. Neiblum, MD, says
these single-hat physicians are
disappearing. “We’re probably
seeing it less so than in the past,
where people used to go into
practice and not worry about
anything except seeing patients
and doing clinical activities,”
says Neiblum, managing
partner at West Chester (PA)
Gastrointestinal Group, an eight-
physician practice.

“Now, if you are an owner or

a partner in a practice, the
business part of it becomes large
depending upon your role in it,”
he says. “So much has changed
in healthcare with reimbursement
issues and having to worry

about increased costs and
decreased reimbursement.
There is much more of a focus
on what we are allowed to do,
how to code properly, how to
stay in compliance with Medicare
regulations, and so on. There is
so much more bureaucracy and
governmental intrusion and rules
that we have to be cognizant
about, not just practicing and
winging it. You see a patient and
you have to know, ‘are you coding
a three-level office visit or a four,
and if you code a four, can you
prove you did that much work?’”

Kenneth T. Hertz, a senior
consultant at Alexandria, LA-based
MGMA Health Care Consulting
Group, is in the other camp,
claiming that younger doctors

are more inclined to shirk their
business duties.

“One of the things we are finding is
that a lot of the young docs coming
out of school want to go into
practice and do one thing: practice,’
he says. “They don’t want to deal
with the business side. They don’t
want to deal with governance
issues. They don’t want to deal
with any of those issues. So,

what is happening in some of the
practices we are working with, the
senior docs are asking, ‘What can
we do to get the younger docs to
get interested in the business side
of the practice, the things that need
to be done to keep the practice
going?”

To some extent, Hertz says the
negligence starts in medical
schools. “The business side is
something that is simply not talked
about in medical school,” he says.
“In medical school, you learn how
to be a doctor. The issues related
to running a practice, to how do
you code and document properly,
to how do you deal with personnel
issues, are not talked about”

The reality is that both the

clinical and business sides of

the practice come with important
responsibilities. “There is the
notion of the more time you spend
practicing, the more money you
make, sure,” Hertz says. “But as a
business owner, you have certain
responsibilities. In that sense,
running and owning a medical
practice if you are in private
practice is really no different than
owning the UPS store.”

Hertz says it is also important

to make a distinction between

the physicians’ roles in the
management and the governance
of the practice. “Running the
practice is management.
Physicians don’t run the practice.
They provide the governance for
the practice. It is their responsibility

to set the vision, set the direction,
and set the policies. But they hire
people to manage the practice.”

It is critical to spell out the business-
and governance-side obligations

to new physicians before they’re
hired, Hertz says. “In the interview
process, when a practice goes to
recruit new docs, it is where they
have conversations with them,

and they discuss what is going to
be involved in being part of the
business,” Hertz says. Butin an age
of physician shortages, perhaps a
practice can’t be that choosy. So be
flexible, experts suggest, but also be
clear.

“If we find Dr. Jones is absolutely
perfect in every way except that he
says, ‘I just want to be an employed
doc; | don’t want to be an owner; |
don’t want to do this, that, and the
other thing, it is incumbent on us to
be creative and find a way to make
it work if we think that Dr. Jones will
add that much to the practice,” Hertz
says.

“Laying out expectations is
appropriate. A lot of practices get
into trouble when they don’t. But

by the same token, the idea that it's
business as usual is not what today
is,” he says. “Today it's ‘How can we
approach it differently? What can we
do to make the situation work for us
and the candidate?’ Now is the time
we have to be more creative in how
we deal with these issues”

Neiblum says the up-front discussions
about business responsibilities during
the interview help avoid friction down
the road. “Talk about the business
end and how much they are expected
to be involved,” he says. “Certainly

if they are not going to be actively
involved, they still have to know about
it and keep things in mind and know
how to code properly and how to be
in compliance with regulations. You
can’t escape it entirely. Even if you
are not going to be a big decision-
maker, you have to be aware of

n m

them.” &2
Adapted from an article by John Commins. Reprinted with
permission from The Doctors’ Office published by HCPro,

Inc. For more information call 800.650.6787 or email
customerservice @hcpro.com.
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MEeDICAL TECHNOLOGY EXTENDS
Lives, Bur AT HigH Cost

that the increased use of improved medical technology, including

ﬁ new report from the U.S. National Center for Health Statistics says
ew drugs, is driving up life expectancy for Americans.

“Technology is really what’s driving our medical care system,” said

Amy B. Bernstein, chief of the Analytic Studies Branch in the Office

of Analysis and Epidemiology at the U.S. National Center for Health
Statistics, part of the Centers for Disease Control and Prevention. The
report found, for instance, that the rate of MRI and CT/PET scans tripled
from 1996 to 2007.

But, technology comes at a price, Bernstein observed. “Once a
technology is introduced, it seems to have a life of its own,” she said.
“Once you start using it, it is hard to stop using it, even if there are
reasons that you should”

The increased use of high-tech scans and the corresponding jump
in related health-care costs, for example, far exceed any measurable
resulting health benefits.

The increased use of technology also raises ethical questions, Bernstein
noted. For example, the report found a dramatic increase in the use of
mechanical ventilation to keep people alive. “There is no way we can say
it's a good thing or a bad thing. It's clearly a good thing for the people it
saved. The question then is: ‘Is it a good thing for the people who aren’t
saved?”

Meanwhile, the report also revealed that some things about the nation’s
health that experts hoped were changing actually are not.

Although Americans are living longer than ever before — 77.9 years on
average — “a lot of things that should have been changing aren’t really
changing that much,” Bernstein said. “Cigarette smoking has pretty
much leveled off. There is still 20 percent of the population that smokes;
that's bad. People are not exercising more. Obesity is not decreasing.”

Obesity has doubled over the past three decades, from 15 percent of
adults in 1976 to 35 percent by 2006, according to the report. As of
2006, 15 to 18 percent of school-age children and adolescents were
overweight.

The report also found that Americans’ use of medications has tripled,
with 47 percent of U.S. residents now taking at least one prescription
drug. Half of adults older than 45 take diabetes medications, and 10
times as many people took cholesterol-lowering drugs from 2003 to 2006
as took the drugs from 1988 to 1994.

Meanwhile, heart disease, cancer and stroke, in that order, remain the
three leading causes of death in the United States and about 10 percent
of Americans rate their health as only “fair or poor,” an increase since the
last report.

Consistent with findings in other studies, the new report also shows that
more Americans are going without health insurance. Based on data
collected in 2007, before the worst of the current economic downturn,
almost eight percent of those aged 18 to 64 were uninsured — a figure
that has likely gone up since. £

HEALTHCARE
SPENDING
CONTINUES
To GrRoOwW

ealthcare spending in
che United States grew

last year, despite a
contracting economy. According
to a new report released by
the Centers for Medicare and
Medicaid Services (CMS),
healthcare spending in 2009
amounted to 17.3 percent of
the gross domestic product.
The 1.1 percent rate of growth
in 2009 over the previous year
represents the largest one-year
increase since at least 1960.

Spending growth by federal,
state and local governments
was 8.7 percent last year,

nearly three times the rate for
employers, insurance companies
and individuals — three percent.

The Department of Health and
Human Services projects that by
the end of this decade, in 2019,
health-care spending will be $2
trillion higher than it is now. It
will represent 19.3 percent of the
economy, and the government

[mim

will pay 52 percent of it. &2
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MEDICAL CONDO FOR SALE OR RENT

Deluxe Medical Condo available for rent/sale - Highland Medical Center, Unit 270,

2340 Highland Ave., Lombard - across from Yorktown Shopping Center, just off I-

88 (four-way access). Minutes from Good Samaritan Hospital and proposed new

Elmhurst Community Hospital, accessible to Edward and Hinsdale Hospitals as well
as Alexian Brothers Medical Center.

3,545 sq. ft. on 2nd floor front (best location in this modern 43,500 sq. ft. elevated
atrium bldg.). Fully built-out, ideal for any primary care, surgical or surgical
sub-specialty practice. Office consists of reception area, patient business office
(with sliding patient file system) private business office with separate computer
room, four (4) consultation rooms, eight (8) exam rooms, lab, large storage
room, five (5) powder rooms, and procedure area consisting of procedure room,
recovery section, scrub area, clean utility room, bathroom and nurses station.

PHONE: 630.887.1664 or 239.597.4906

FOR LEASE

Medical Office Available Oak Br00‘_< Area
Two Suites

1100 and 3000 square feet

340 West Butterfield Road,

Elmhurst Excellent location for medical office
_ _ _ in modern building with atrium.
Fully-equipped medical office, Landlord will assist with remodeling.

approximately 1200 square feet,
located on the first floor of building.

Call 630/279-5577

Space has four examination Visit website at

rooms, private office, waiting area, .
and lower level storage room. www.galleryoffices.com

Convenient parking.

Close to new Elmhurst Memorial
Hospital.

Available February 2010

Please call:

630.279.5701
or
630.654.1627
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When It Comes To Health Insurance ...

Being A Physician
or Dentist Gives
You A Distinct
Advantage -
Now More Call today for
Than Ever XEtisme
Before

he

benefit you:

Because you can get your health insurance from Physicians’
Benefits Trust, including two new individual health plan options!

Offering a diverse portfolio of health insurance plans to
meet the needs of individual physicians, dentists, their
families, and group practices.

Our coverage is designed exclusively for physicians and dentists, so we know what
you’re looking for in your health insurance. Take advantage of our:

M COMPETITIVE RATES - backed by an initial 12-MONTH RATE GUARANTEE*
PROMPT AND COURTEOUS SERVICE
PORTABLE COVERAGE for physicians and dentists

That’s not all! To find out more:
ISMS/CMS Members call 1-800-621-0748 or visit www.pbtinsurance.com
ISDS Members call 1-866-898-0926 or visit www.isdsinsurance.com

*For the Preferred Choice Indemnity and Preferred PPO Plan, your rate is guaranteed for 12 months; however, your rate may change if you move
into a new age bracket during your first year of coverage.
For the PBT Value PPO Plan and PBT Value HSA Plan your rate is also guaranteed for 12 months even if your next birthday occurs during the 12 month guaranteed rate period.

Sponsored by: llinois PBTLICisawholly T&5 E

B [L%ate owned subsidiary of: ]"'- MI
ental

Society

© 2010 PBT Administered by Affinity Insurance Services, Inc. E-8270-0110 B
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Fox Valley, IL

RETURN SERVICE REQUESTED

We’ve Got Your Back!

Exceptional Coverage. Proven Stability.

You can practice with con dence, knowing that American
Physicians o ers the coverage, protection and nancial
stability you deserve. Year after year, we set the standard
with competitive rates, industry-leading claims service, free
on-site risk management assessments, and more.

In addition, our “Welcome Back” program o ers credit for
previous years of coverage with American Physicians.

Find out how you can bene tby switching your professional
liability coverage to the company trusted by lllinois'leading
doctors. Call us today at 800-748-0465 (select option 3),
or e-mail marketing@apassurance.com.

American ¢
Exclusively endorsed by the Illinois Urological Society I’lll}’SIC’laIlSu

Rated A-*“Excellent” by A.M. Best ASSURANCE CORPORATION

www.apassurance.com Practices That Set The Standard




